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MOTION TO INTERVENE AND COMMENTS

ON THE TAPOCO HYDROELECTRIC PROJECT

FERC PROJECT NO. 2169-020

ON BEHALF OF THE AMERICAN WHITEWATER AFFILIATION AND WESTERN CAROLINA PADDLERS

Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. §385.214, the American Whitewater Affiliation and Western Carolina Paddlers hereby request leave to intervene regarding the Notice of Application Tendered for Filing with the Commission, Establishing Procedural Schedule for Relicensing, and a Deadline for Submission of Final Amendments for the Tapoco Hydroelectric Project, FERC Project Numbers 2169-020, located on the Cheoah and Little Tennessee Rivers in Graham County, North Carolina and Blout County, Tennessee.

The Parties:

American Whitewater Affiliation and Western Carolina Paddlers:

American Whitewater Affiliation (hereinafter known as American Whitewater) is a national non-profit 501(c)3 river conservation and recreation organization founded in 1957.  We have over 8,000 members and 160 canoe club affiliates, representing approximately 180,000 whitewater paddlers across the nation.  American Whitewater’s mission is to conserve and restore America’s whitewater resources and to enhance opportunities to enjoy them safely.  Western Carolina Paddlers is a regional recreational paddling club that has members throughout the Western North Carolina area.  It is the only private organization representing recreational boaters located in Western Carolina.  As conservation oriented paddling organizations, American Whitewater and Western Carolina Paddlers have a strong interest in the future of the Cheoah and Little Tennessee Rivers and, therefore, the relicensing of the Tapoco Project.  A percentage of our membership resides in North Carolina, Tennessee and adjacent states.  Federal actions that affect flow and access to the rivers may potentially adversely impact opportunities for American Whitewater and Western Carolina Paddlers members to utilize the river resource.  American Whitewater and Western Carolina Paddlers have been dedicated participants in the Alternative Licensing Process since its inception.  We have actively participated in virtually all of the stakeholder meetings, played a large organizing role in the Cheaoh River Recreation Study, and offered significant comments on the Tapoco Preliminary Draft Environmental Assessment, the Resource Agency Group (RAG) Technical Memorandum, and the economic studies of the project.  In addition, many of our members have a direct interest in the ecological integrity of, and recreational experiences provided by the Cheoah and Little Tennessee rivers.  Therefore, American Whitewater and Western Carolina Paddlers have a direct interest in the Tapoco Hydroelectric Project.

Service of process and other communications for American Whitewater should be made to:

Kevin R. Colburn, Conservation and Access Associate

American Whitewater

20 Battery Park Ave, Suite 302

Asheville NC, 28801

Service of process and other communications for Western Carolina Paddlers  should be made to:



Rod Baird

33 Grovewood Rd.

Asheville, NC 28804

COMMENTS

I. Introduction

The “Notice of Application Tendered for Filing with the Commission, Establishing Procedural Schedule for Relicensing, and a Deadline for Submission of Final Amendments” for the Tapoco Hydroelectric Project indicated in paragraph “O.” that comprehensive settlement is expected.  American Whitewater (AW) and Western Carolina Paddlers (WCP) believe a comprehensive and mutually supported settlement is highly doubtful in this proceeding unless the FERC intercedes.  The Licensee has repeatedly disregarded the intent of the Alternative Licensing Process and as a result the views of many stakeholders.  The recreation community, including AW and WCP, has not been contacted by the Licensee since the December stakeholder meeting and our interests are not represented in the current License Application.  In these comments American Whitewater and Western Carolina Paddlers provide:  

· Evidence of the Licensee’s significant deficiencies in this ALP in Section II; 

· Specific comments on the License Application in Section III;

· Specific Comments on the Draft Environmental Assessment in Section IV;

· American Whitewater and Western Carolina Paddlers proposed alternative for FERC analysis adoption in Section V; and

· Conclusions in Section VI.  

The Cheoah River is simply too valuable recreationally not to be mitigated through this relicensing process.  There is no other river in the southeast that offers constant high volume Class III-IV+ whitewater for 9 miles.  In those 9 miles the river drops approximately 100 feet per mile and boasts spectacular scenery, crystal clear water quality, and the availability of controlled releases on the Cheoah.  A provision for recreational releases from Santeetlah Dam would mitigate project elimination of this unique opportunity, and was ultimately supported by all of the ALP stakeholders except the Licensee.  The nearly non-existent mitigation of lost whitewater recreation in the License Application is inexcusable.  The FERC should require a minimum of thirty annual recreational releases in the Cheoah River to mitigate for the projects impacts on the Cheoah and Little Tennessee rivers.  The ALP has failed to produce a mutually supported environmental document or a comprehensive settlement.  We request that FERC conduct a full and independent environmental analysis of the Tapoco Project.      

Further, we believe that Whitewater Recreation is the most promising economic development tool available to Graham County, North Carolina.  Graham County is the most isolated County in the western area of the state and suffers from limited private land, no major highways and a lack of infrastructure.  Outdoor recreation and tourism are the only practical avenues for expansion of this fragile economy.  There is a significant yet unfulfilled demand for whitewater recreation in this region as evidenced by the daily and annual exceedence of agency established carrying capacity limits on adjacent regional rivers such as the Ocoee and Nantahala. Consequently, we believe that scheduled whitewater recreational releases should occur during periods that would attract a significant number of users to the greatest extent possible.  Practically, this means that scheduled releases should primarily occur between Easter weekend and the end of October.

II. Procedural Contentions

American Whitewater has participated in and been a signatory to several dozen settlement agreements and ALP’s in FERC hydropower relicense proceedings.  In each of these settlement negotiations and ALP’s, American Whitewater comes to the table with an open mind and willingness to balance our whitewater interests with other resource needs including continued hydropower generation.   Our involvement with the Tapoco proceeding was no different.  Late in 2002 however, after devoting hundreds if not thousands of hours of staff and volunteer time to the ALP over 4 years, the Licensee unilaterally excluded recreational releases from the proposed new project license.  There was no attempt by the Licensee to reconcile with the whitewater recreation interests.  The whitewater recreation groups were no longer invited to relicense meetings.  As a result, we view this unilateral elimination of a stakeholder interest coupled with exclusionary tactics as a demonstration of Tapoco’s premeditated intent not to negotiate in good faith.  The Settlement Agreement and License Application clearly overlooks mitigation of whitewater recreation completely eliminated by project operations.

The FERC should recognize that Tapoco has used the ALP to manipulate the P, M, and E measures to the exclusion of the whitewater group’s interests. The FERC should reintegrate the interests of whitewater recreation stakeholders into any proposal for a new license for the Tapoco Project.  The FERC should conduct a full NEPA review of the existing record and provide notice of Additional Study Requests, pursuant to 18 C.F.R. §4.32(b)(7) for interested stakeholders.  The Tapoco ALP has failed to produce an adequate or collaborative environmental document or a comprehensive settlement.  The examples that follow show clear cases in which Tapoco sought to control this ALP at the expense of other stakeholders.  

a. Compliance with NEPA and the Federal Power Act.

The DEA fails to adequately study, develop, and describe appropriate alternatives to the recommended course of action.  We feel that the Licensee has not fulfilled its NEPA requirements and that FERC should carry out a full and objective environmental analysis of the Tapoco Project.

The National Environmental Policy Act requires agencies to “study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which includes unresolved conflicts concerning alternative uses of available resources” (42 U.S.C. § 4332(2)(E)(1988). This requirement, which is independent of NEPA’s requirement that alternatives must be considered in an EIS, means that an agency must consider alternatives in an EA (see City of New York v. United States Dept. of Transportation, 715 F.2d 732, 742 & n.10 (2d Cir. 1983), cert denied, 465 U.S. 1055 (1984)). Thus the scope of alternatives considered in an EA is broader than the requirement for consideration of alternatives in an EIS, and should include the full range of feasible alternatives, and the agency must “actively seek out and develop alternatives as opposed to merely writing out options that reasonable speculation suggests might exist” (Olmstead Citizens for a Better Community v. United States, 793 F.2d 201, 208 (8th Cir. 1986). 

The range of alternatives must include " . . . all reasonable alternatives, which must be rigorously explored and objectively evaluated, as well as those other alternatives, which are eliminated from detailed study with a brief discussion of the reasons for eliminating them” (Council on Environmental Quality, “Forty most commonly asked Questions concerning CEQ’s National Environmental Policy Act Regulations”; 46 Fed. Reg. 18,026 (March 23, 1981)). 

On November 6th and 7th, 2001 the Tapoco Stakeholder Team met and determined the alternatives that would be analyzed in the PDEA.  This meeting was a rushed and inadequate forum for such important decisions.  Each interest group proposed alternatives for their specific alternatives (recreation groups were asked to propose only boating flows, not lake levels or anything else) and most did so in the last few minutes of the meeting after frantic caucus meetings.  There was little or no coordination between interest groups and little discussion of how the various proposals would interact with one another.  As a result the PDEA reflected many combinations of alternatives that were impossible and undesirable.  Tapoco then unilaterally excluded many alternatives from further analysis in the DEA based on these inconsistencies, which Tapoco itself created by rushing the process.

Tapoco hastily solicited alternatives in the PDEA that they unilaterally dismissed on bases that were never agreed upon by the stakeholder group.  The result was a narrow range of alternatives in the DEA that did not represent a collaborative document and analyzed only a limited range of alternatives.  FERC should carry out an independent environmental review that gives serious consideration to a wide range of alternatives.  

b. Dam Removal White Paper

Against large scale stakeholder objection, Tapoco included the White Paper on Dam Removal in the DEA on pages 4.1-12, 7.6-14, and in Appendix E-7.  This document never met stakeholder approval and should not be considered a collaborative document.  Tapoco unilaterally decided to create the White Paper.  Tapoco unilaterally decided that dam removal had to be considered for all 4 dams simultaneously – a strategy designed to make the unlikely become impossible.  The economic analysis wasn’t subjected to any discussion by the participants.  In response to the violent rejection of the White Paper by all other participants except TVA, Tapoco tabled the White Paper.  The FERC should undertake its own analysis of a dam removal alternative examining each dam and powerhouse independently. 

c. Economics Study

The Final Scoping Document (September 1999), Draft Study Plan for the Economic Impact Study for the Tapoco Project (July 2001), and all discussions associated with these documents call for the plan to “characterize the economic relationship between Tapoco and Alcoa and evaluate the potential economic impact to the surrounding region resulting from any changes in Project operations proposed or considered.”  Neither the Draft (January 2002) nor Final Economic Impact Study (July 2002) meet this charge.  Instead, both assume that an economic relationship between the two entities exists, state that “[w]hether or not Alcoa would actually choose to alter production at its Tennessee Operations in the same way as described here is not possible to say using the information available to this study”, speculate that changes in Tapoco’s operations might alter production at Alcoa’s Tennessee smelter, and then go on to calculate and describe in considerable detail the employment consequences if the smelting operations are scaled back.  In our March 2002 comments on the Draft Study, AW and the Western Carolina Paddlers objected to the Draft Study’s failure to meet its charge.  Tapoco’s response in the Final Study was to dismiss our comments as “beyond the scope of the Report.”  At the request of AW and the Western Carolina Paddlers, the University of North Carolina’s Dr. Chris Bell prepared a study whose focus was the economic relationship between entities like Alcoa and Tapoco (Economic Impact Study for the Tapoco Project, September 2002).  In an effort to collaborate with Tapoco, Dr. Bell requested a copy of the spreadsheet Tapoco’s consultants used in preparing their report.  He was told in an email that the spreadsheet was considered a “work product” and that he could not have it.  This forced Dr. Bell to reconstruct Tapoco’s model.  After replicating it, Dr. Bell used economic theory, business practice, Tapoco’s model, and Alcoa’s decisions concerning the operation of their Badin, North Carolina smelter and power generating subsidiary to demonstrate that in situations in which both a smelter and a power generating subsidiary are tied to a regional power grid, profit maximization requires that the decision regarding the scale at which smelter is operated be independent of the conditions facing the power generating subsidiary.  After the Western Carolina Paddler’s Rod Baird presented Dr. Bell’s study at a September 2002 stakeholders meeting, the stakeholders requested Tapoco to include Dr. Bell’s study in the License Application and that it be given equal weight to the Tapoco’s study.  It is included, but is not discussed, and all discussions of the economic relationship between Tapoco and Alcoa in the License continue to perpetuate the myth that changes in Tapoco’s operations will result in a reduction in the amount of aluminum Alcoa produces.

d. Technical Memorandum

The RAG Technical Memorandum was written by a consultant and its erroneous contents were then imposed on the stakeholder group.  This document was deeply slanted and we commented heavily on it at the January 15th, 2002 meeting and the June 26th, 2002 meeting.  Our comments did trigger a revised Technical Memorandum that was less slanted, but in the PDEA and now in the DEA Tapoco chooses specific pieces of the old Technical Memorandum to make arguments for and against alternatives.  The Technical Memorandum was not a document generated from the relicensing proceeding nor was it accepted by the stakeholder group as a sound decision making document.  The inclusion of the Technical Memorandum in the DEA as a decision making tool is a deliberatively manipulative action by Tapoco that undercuts the collaborative goals of the DEA. 

e. The splitting of the stakeholder team based on State boundaries.
Tapoco made the decision to split the stakeholder team into a North Carolina team and a Tennessee team.  American Whitewater objected to this step in many of the fall 2002 stakeholder meetings because the Tapoco project and many issues relevant to AW and WCP cross state boundaries.  This splitting of the group lead to competition between the groups for mitigation, and may allow a partial settlement with some stakeholders only interested in issues in that state.  Such a settlement of issues on one side of a political boundary may or may not adequately mitigate the impacts of the entire project.  

f. Leveraging of lake levels

The first issue that the stakeholder group reached a tentative agreement on was lake levels.  Tapoco then consistently threatened that any additional mitigation would impact that agreement.  Through this technique they were able to actively engage an outspoken stakeholder sub-group to advocate for no further mitigation.  Tapoco also claimed that by providing those lake levels they were sufficiently mitigating the impacts of the Project on recreation on the Cheoah/Little Tennessee river-system.  

g. RAG and TIGRA Side Negotiations

Late in 2002 the ALP stakeholder group disbanded without reaching a settlement.  Early in 2003 Tapoco contacted certain stakeholders to attempt to reach a partial settlement but did not contact the recreation community (including AW and WCP) again.  These negotiations with the Resource Agency Group (RAG) the Tennessee Interest Group and Resource Agencies (TIGRA) may or may not have sufficiently mitigated project ecological impacts but certainly do not adequately mitigate project recreational impacts.  No settlement agreement that is reached with the complete alienation of an entire group of stakeholders should be considered comprehensive.

h. No Licensee offers to meet recreational interests

The Licensee never made a serious offer to meet the recreation community’s interests.  At the October 8th meeting the Resource Agency Group (RAG) proposed 30-39 days per year of boatable flows in the Cheoah River, and the recreation community along with Graham County proposed 40 such days.  Tapoco reacted to this unified stakeholder support and strong evidence that the Cheoah River is a world class recreational resource by offering NO whitewater recreation releases in their proposal at that same meeting.  This shows that Tapoco never intended to settle with the recreation community.  By the meeting on December 5th, after meetings between Tapoco and the RAG, the Rag was proposing only 20 that releases that were boatable, only 10 of which were in the optimal paddling range.  It was made clear that these releases were primarily for ecological purposes, so the recreation community (AW, WCP, Commercial Boaters, and Graham County) proposed an additional request for 15 recreational releases.  We never received a response to this proposal.  In the License Application Tapoco has proposed only 5 boatable disturbance flows, only one of which is in a warmer month (May).   These flows are proposed for ecological purposes and are not accompanied by the vegetation clearing that would make recreation paddling reasonable.

i. Facilitation

While not totally the fault of the Licensee, the Tapoco Project ALP completely lacked adequate facilitation.  The effect this had on the Licensee’s ability to control the negotiations, to many stakeholders detriment, cannot be overestimated.  

j. Licensee Deceit in failure to comply with the requirement to hold a “Substantive Disagreement” meeting.  

FERC wisely requires APEA processes to include discussion of “substantive disagreements” in the relicensing process.  Such a discussion was included in the TAPOCO APEA process.  However, during the meeting where this step was considered, all parties agreed we were negotiating in good faith and that there were no irreconcilable differences.  The Whitewater recreational community understood that the Licensee had agreed to enter into a good faith negotiation about recreational releases as the last step in the process.  There was agreement that whitewater releases would be considered and negotiated.  However, subsequently the Licensee stated that it had no intention of offering any recreational releases.  Their statements during the discussion of substantive disagreements clearly mislead recreational representatives.  We believe this is unacceptable behavior in a collaborative process and was intentionally calculated to subvert FERC’s designs of the APEA process.

III. Comments on the License Application

a. License Term:  On pages viii and xv of the License Application Tapoco indicates that they are requesting a 50-year license.  American Whitewater and Western Carolina Paddlers feel that Tapoco should receive no more than a 30-year license based on their mistreatment of the ALP, and insufficient mitigation of project impacts as proposed in their License Application.  Tapoco should receive no license that does not adequately mitigate the projects impacts on river recreation.

b. Participant Involvement:  On page iiiv and elsewhere in the License Application, Tapoco several times mentions that they “involved all interested stakeholders.”  That may be true but they did not collaborate or negotiate with those stakeholders in good faith, and the ALP essentially failed to adequately integrate the views of many stakeholders.  This was addressed in section II of this document.

c. “Significant Enhancement”:  Tapoco states on page x in the License Application that “Tapoco’s proposed operating regime for the project is also anticipated to significantly enhance recreational opportunities at the project, particularly on Santeetlah Reservoir and the Cheoah River.”  The proposal to provide 5 annual days of boatable flows on the Cheaoh is not “significant,” it is nearly an order of magnitude smaller than the recreation community, the RAG, and Graham County recommended. 

d. Agreements:  On page xiv Tapoco states that “there is agreement on Tapoco’s proposed changes to Santeetlah Reservoir project operations.”  This was restated on page B-22.  There was indeed a tentative agreement on that issue but there was to be no final agreements until other issues like the Cheoah River flow regime were finalized.  That statement in the License Application is highly misleading and does not belong in the DEA.  

e. Disputes over studies:  On page xiv Tapoco indicates the success of the  ALP’s open study process.  One need only to look at how Tapoco summarily dismissed AW and WCP’s lengthy and detailed dispute of the Charles River economics study, without justification or response.  This reaction can be seen on the Licence Application Appendix pages 6-13.  The stakeholder group has never approved the Charles River economic study of the Tapoco Project, the Technical Memorandum, or the White Paper on Dam Removal.   

f. PM&E Measures:  On pages D-6 and D-7 the Licensee proposes PM&E measures that completely lack any enhancements to river recreation, in particular whitewater paddling.  This is of serious concern since the project floods at least 40 whitewater river miles and completely dewaters the 10 river miles that are not under a reservoir.  It is also of serious concern because of the very high recreational quality of the now dewatered Cheoah River.

g. Proposed Cheaoh River Flow Regime:  The disturbance flows proposed on page B-22 are all below the optimum paddling flow (1130 cfs) and are almost entirely outside of the preferred paddling season.  Some paddling will occur on these releases but they certainly do not and were not intended to sufficiently mitigate the nearly complete dewatering of one of the most fun, most accessible, and most beautiful class 4 rivers in the Eastern US.    

h. Connection to Aluminum Smelter (Pages H-2 through H-5):

As demonstrated by the analysis conducted for AW and the Western Carolina Paddlers by the University of North Carolina’s Dr. Chris Bell, the Tapoco Project and Alcoa’s Tennessee smelting operation are economically distinct operations.  The Tapoco Project generates and sells power, the Tennessee smelter produces aluminum.  Both are connected to the regional energy market:  three 161 kV transmission lines – lines that until recently were considered part of the Project – connect the Tapoco hydroelectric developments to a non-project substation, which in turn is tied to both the TVA and Duke Energy grids.

Because both the Tapoco Project and Alcoa’s Tennessee smelting operations are tied to the regional energy grid, regulatory restrictions on the Tapoco Project’s ability to generate power will reduce Alcoa’s power generation profits, but will have no effect on the incremental cost to Alcoa’s shareholders of producing aluminum at their Tennessee smelter.  Because additional restrictions on the Tapoco Project’s ability to generate power will have no effect on the incremental cost of producing aluminum, they will have no effect on the scale at which the Tennessee smelter operates.  This implies that the entire burden of regulatory restrictions on power generation will be felt by Alcoa’s shareholders, not by its workers, its suppliers, nor the communities in which its workers and suppliers live. Given the world-wide distribution of Alcoa’s shareholders and the relatively small proportion of Alcoa’s total profits contributed by the Tapoco Project, the impact on the economies of East Tennessee and Western North Carolina of the changes in Tapoco’s operating conditions required to provide less fluctuation in lake levels, minimum instream flows and occasional whitewater recreational releases will be too small to perceive, let alone measure.

i. Charles River Associates Economics Study (Pages H-4 through H-5)

The Final Scoping Document (September 1999), Draft Study Plan for the Economic Impact Study for the Tapoco Project (July 2001), and all discussions associated with these documents call for the plan to “characterize the economic relationship between Tapoco and Alcoa and evaluate the potential economic impact to the surrounding region resulting from any changes in Project operations proposed or considered.”  Neither the Draft (January 2002) nor Final Economic Impact Study (July 2002) meet this charge. Specifically, neither study addresses the question of the economic relationship between Tapoco and Alcoa, focusing instead on the regional impacts of a reduction in the scale of Alcoa’s Tennessee smelting operations.  This focus is misleading to the point of dishonesty.  As we demonstrated in both our March 2002 comments on the Draft Study and the Economic Impact Study for the Tapoco Project prepared for us by the University of North Carolina’s Dr. Chris Bell (September 2002, included in the License Application at the request of the stakeholders but not discussed therein), economic theory, business practice, and Alcoa’s own decisions concerning the operation of their Badin, North Carolina smelter and power generating subsidiary demonstrate that the Tapoco Project and Alcoa’s Tennessee smelting operation are economically distinct operations.  Changes in Tapoco’s operations affect Alcoa’s overall profits but have no relationship whatsoever to the profitability of Alcoa’s Tennessee smelting operations.  Because no link exists between Tapoco’s operations and the scale of Alcoa’s Tennessee smelting operations, speculation about the possible employment consequences of restrictions on Tapoco’s operations are irrelevant, misleading, and shouldn’t be included in the License Application.

j. Inadequate Process Controls and Administration: 
 There are weaknesses in the application that are a direct result of flaws in the APEA process as administered by TAPOCO.  Numerous agencies and individuals are participants in this process.  Managing meetings and the flow of information is a Herculean task.  TAPOCO failed to provide a budget adequate to achieve desired results in a timely manner.  The annual market value of power generated by the TAPOCO Dams is ~ $51,000,000 while the cost of generating that power is ~$11,425,000.   We believe the Applicant had sufficient economic resources to support a more efficient process.  ANY Weaknesses in the APEA is a direct result of the Applicants failure to provide sufficient resources, not a failure on the part of other parties,

During the process many participants identified weaknesses in administrative controls.  The result was an inordinate amount of meeting time being devoted to process and housekeeping instead of Study and Analysis.  For many meetings, TAPOCO failed to accept these as legitimate concerns.  Once weaknesses were agreed upon, the responsibility for correcting them was assigned to unfunded resource agencies which caused further unreasonable delays.

IV. Comments on the Draft Environmental Assessment

A. The Tapoco ALP

b. Preliminary agreements and ongoing negotiations with the RAG and TIGRA (but no one else).

On pages i.and 4.1-26 of the DEA and elsewhere throughout the document Tapoco states that negotiations with two groups are continuing, namely the Resource Agency Group (RAG) which is focusing on Cheoah River flow issues, and the Tennessee Interest Group and Resource Agencies (TIGRA) which is focusing on flows in the Calderwood Bypass and on non-project lands issues.  By stating that negotiations are ongoing with the RAG and the TIGRA, Tapoco fails to mention the large number of stakeholders that it has excluded from these negotiations, including but not limited to American Whitewater, Western Carolina Paddlers, the commercial paddling interests, and North Carolina Governmental Interests.  Any settlement of Tapoco with the RAG or the TIGRA should not be viewed by FERC as a comprehensive settlement.  Our interests are not being represented in these late negotiations and Tapoco never negotiated with us in good faith.   

ii.  White Paper on Dam Removal

Against large scale stakeholder objection, Tapoco included the White Paper on Dam Removal in the DEA on pages 4.1-12, 7.6-14, and in Appendix E-7.  This document never met stakeholder approval and should not be considered a collaborative document.  Tapoco unilaterally decided to create the White Paper.  Tapoco unilaterally decided that dam removal had to be considered for all 4 dams simultaneously – a strategy designed to make the unlikely become impossible.  The economic analysis wasn’t subjected to any discussion by the participants.  In response to the violent rejection of the White Paper by all other participants except TVA, Tapoco tabled the White Paper.  The FERC should undertake its own analysis of a dam removal alternative examining each dam independently.

iii.  Charles River and Associates Economic Analysis.

Please refer to our comments in Sections III.i (Charles River Associates Economics Study), and III.h (Connection to Aluminum Smelter) of this document.  The same problems exist in the License Application as in the Draft Environmental Assessment with regards to this study.   

iv.  Preliminary Agreement regarding Santeetlah Reservoir. 

On pages i., 4.1-26, and 7.1-1 Tapoco states that a preliminary agreement has been reached on Santeetlah Reservoir levels.  This is true but the agreement was just that, preliminary, and was based on the assumption that several other relating issues would be settled.  Since there will be no comprehensive settlement, and those other issues were not addressed, the preliminary agreement regarding reservoir levels is meaningless.  This language has no place in the DEA. 

A. Whitewater Recreation and the Cheoah River
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Paddlers negotiate the last of many Class 4 rapids on the Cheoah River during maintenance induced spills in the spring of 2002, at approximately 1,500 cfs.

Photo by Kevin Colburn

In the spring of 2002, maintenance on the Santeetlah Development lead to an unusually high number of spills in the Cheoah River at flows ranging from 500 to 3500 cfs.  Paddlers drove hundreds of miles to the river not knowing what to expect and found a 9 mile, crystal clear, continuous, class 4+ paradise of runnable whitewater.  In short, they found a river unlike any other in the Southeast.  Paddlers immediately began comparing the Cheoah to Western classics like the Lochsa and the Arkansas.  Flows from 600 to more than 3000 were paddled, and the enthusiasm for paddling the Cheoah skyrocketed.  American Whitewater and Western Carolina Paddlers feel that the DEA and the rest of the record does show the unparalleled quality of the Cheoah as a whitewater river, and would like to point out the following referenced points from the DEA with which we agree.

1. The Santeetlah Development reduces optimum paddling days from an average of 36 per year to nearly zero.  Historically, or in run of river mode, The Cheoah River would flow at 1000 cfs on an average of 36 days each year (Figures 6.3-1, 6.3-2, 6.3-3).  Under the existing license the Cheoah would never reach 1000 cfs (Figure 6.3-4).  In reality there have been 27 boatable spills since 1971, many of which were below or above optimum flows (6.8-32).

2. Recreational Demand for the Cheoah will exceed supply.  Flows controlled by Tapoco and carrying capacity as imposed by the USFS will limit use on the Cheoah (6.8-36).  The safe carrying capacity of the river was estimated to be 3000 boaters per day, while the USFS assumed it would limit use to 900-1400 boaters.

3. The Cheoah would likely be the most desirable river in the southeast. “In comparing whitewater opportunities on the Cheoah River to other rivers in the region, the vast majority of study participants noted that overall the Cheoah River was more desirable at optimum flow levels than several other rivers in the region, including the Nantahala (250,000 user days per year), Tuckasegee, Ocoee (350,000 user days per year), Hiwasse, Big Laurel, Pigeon (more than 70,000 user days per year), Nolichucky, and French Broad (6.8-33, parentheses ours).”  Furthermore, local resource agencies with jurisdiction over the Nantahala and Ocoee have indicated that daily and annual carrying capacities are already being exceeded on these respective rivers.  Scheduled whitewater releases on the Cheoah would take some of the pressure off these rivers.  Based on the high demand for whitewater opportunities on regional rivers there is no question that scheduled whitewater releases on the Cheoah would be heavily used by the public.  

In response to this evidence of the incredibly high quality and commercial suitability of the Cheoah River: the RAG Prefered Alternative (SO2) proposes an average of 32 days of annual boatable flows in the Cheoah River (Table 7.1-2), The Recreational Interest Proposal (SO3) proposes 40 days of annual boatable flows (Table 7.1-3), and the Tapoco Proposal (SO1) proposes only 5 days of annual boatable flows (Table 7.1-1).  American Whitewater and Western Carolina Paddlers feel that the Tapoco Proposal (SO1) fails to meet our interests or regional demand and clearly shows Tapoco’s intent to not mitigate their project’s significant impacts on river recreation.  We feel that the RAG proposal does meet many of our interests but does not provide adequate flows in the summer months that would make the opportunity more attractive to commercial rafting customers or to private paddlers.  We would like to refute the following concepts brought forward by Tapoco in the DEA relative to recreation on the Cheoah River:

1. 500 cfs boating flows:  On page 8.1-43 Tapoco claims that its proposed 500cfs flows would provide some hard boating recreation.  The minimum acceptable flow for the Cheoah River was found to be 850 cfs.  This minimum acceptable flow is based on the results of the Controlled Flow Whitewater Study conducted in July of 2000 as part of the relicense proceeding.  Therefore the Tapoco proposal only includes 5 boatable days of flow, not the 8 that they claim in the DEA.

2. Low use estimates:  On page 8.1-47 Tapoco claims that summer releases on the Cheoah River would draw only 200-300 private boaters and that winter releases would draw far fewer.  This information is unfounded and clearly not supported by the agency reports for other rivers in the region where demand exceeds daily and annual carrying capacity.    Regional Rivers such as the Ocoee and Nantahala that are less desirable than the Cheoah receive far greater use than this.  Even the Tallulah River in Georgia which requires paddlers to carry their boats down nearly 700 steps and paddle two miles of flat water in order to paddle a short stretch of challenging whitewater draws an average of around 300 boaters per day. 

3. Mischaracterization of paddling impacts:  On page 8.3-24 Tapoco discusses the potential impacts of whitewater boating in a manner that would never come from a collaborative environmental document.  Tapoco claims that “The combination of formal whitewater boating facilities and a moderate to high number of boatable days each year, would likely result in significant use of the river by whitewater boaters, which could have adverse impacts on existing resources.”  Tapoco goes on to claim that the primary impact would be bank erosion caused by paddlers and spectators accessing the banks.  This is a moot point given the road that already encroaches on the river and the boulder reinforced bank along nearly its entire length.  Tapoco then goes on to say “Littering, graffiti, and other forms of site abuse commonly associated with heavy use of a river, can also impact the aesthetic quality of a river.”  This statement is unfounded, insulting, and clearly shows the Licensee’s attitude towards public recreation.  The concept that the Tapoco proposal protects the river by keeping it dewatered and unavailable to the public is absurd.   

C. The Ecology of Boatable Flows in the Cheoah River

One of the most intense debates within the stakeholder team was about the ecological benefits and impacts of “disturbance” flows that would restore a whitewater paddling experience in the Cheoah River.  The flows being discussed were around 1000 cfs, well below bank full levels.  The RAG attempted to understand the role of high flows in various ways and was initially opposed to the concept of intentionally introducing high flows into the Cheoah River.  During this time they published a slanted Technical Memorandum that was titled “Recreational Flow Releases and Impacts on Aquatic Biological Resources (Appendix E-10.1).”  This value-charged document made it into the PDEA even though it was not a consensus document.  Subsequently the RAG published a replacement for the Technical Memorandum that included a section on the ecological benefits of releases (Appendix E-10.2).  Concurrently the RAG and the recreation community were attempting to resolve our differences and came very close to doing so on several occasions.  We finally agreed that high flow releases are a natural and necessary component of the Cheoah River Ecosystem and that roughly 36 days of releases per year would significantly restore both ecological and recreational values to the River.  We also agreed that responsible access areas should be built and that some vegetation should be removed from the channel.  Our residual disagreements are only about the effects of seasonality of the releases.  The Tapoco Preferred Alternative is not based on this incredible amount of stakeholder time and effort as it does not seek to resolve the single outstanding issue.  Instead it proposes something completely unacceptable to most or all of the involved stakeholders, only 5 boatable disturbance flows.

American Whitewater and Western Carolina Paddlers offer the following comments on the DEA’s treatment of the ecological effects of high flows and recreation on the Cheoah River:

1.  Rescaling of the River (Pages 6.5-72, 8.1-20, 8.1-26)

Tapoco mentions numerous times throughout the DEA that a flow regime such as those proposed by the RAG and by the paddling community is unacceptable since the river under its proposed base flow will act as a smaller river.  The stakeholder group discussed this option and decided that it was scientifically and socially unjustifiable.  That Tapoco has decided to base their proposal on an unaccepted theory in direct opposition to the rest of the stakeholder group is yet another example of how the DEA is not a collaborative effort.  Tapoco states on page 8.1-19, “The ecological basis for this flow proposal is the concept of recreating a Cheoah River hydrology that is similar to what there would be if Santeetlah Dam had been built further upstream.”  The public as represented by the stakeholder team does not accept this idea and it should not be considered a viable argument for reduced numbers of high flows or for anything else. 

2. Natural Hydrograph Paradigm (Pages 6.5-73,8.1-17,8.1-30-32) 

On pages 8.1-31 through 8.1-32, Tapoco uses the RAG recommendations to avoid releases during “unnatural” times of year.  This is based on their contention that closely following the natural hydrograph will minimize any ecological risks associated with high flows.  
The scientific literature clearly demonstrates that restoration of riverine ecological processes in rivers regulated by dams requires instream flows that closely mimic the natural hydrograph present prior to dam construction
.  Within the context of hydropower relicensing, restoration of the natural hydrograph has become a popular goal among state and federal agencies as well as non-governmental organizations in proceedings across the country.  American Whitewater largely supports this effort in proceedings where the decommissioning alternative is being considered as a viable option.  

Most hydropower relicense proceedings do not include decommissioning as an alternative.  In these proceedings it is inappropriate to rigorously apply a natural hydrograph standard in the development of the annual hydrograph for the new license.  Continued power generation—a lion’s share of the hydrograph in most cases-- automatically eliminates any resemblance to the natural hydrograph.  Once a percentage of the annual hydrograph is dedicated to power generation, all other water allocations for specific resource uses would fail to comply with a natural hydrograph standard.  As a result, strict adherence to the natural hydrograph concept is both impractical and impossible to apply across all resource disciplines.  In such cases, stakeholders should view hydropower relicensing as an opportunity to develop alternative flow regimes that better balance beneficial uses than the existing or previous license instream flow conditions.  Goals related to instream flows should be fashioned in a manner proportional to the alternatives being considered in the relicense proceeding.  In situations where continued hydro generation is part of the next license the natural hydrograph serves as a reference point but should not be a strict metric for acceptance of a flow recommendation.  Alternative flow regimes should be considered with a continuum of options ranging from instream flow conditions in the existing license to that of a natural free flowing system.  No single flow recommendation for a specific resource discipline should be eliminated simply because it does not comply with the natural hydrograph concept.  

In relicense proceedings where decommissioning is not an alternative state and federal agency resource managers and non-governmental organizations must clearly define their resource management goals and objectives.  Complete restoration of natural conditions is not feasible given the lack of project decommissioning.  Stakeholders must scale back their river restoration goals proportional to the volume of water remaining for instream flows.  Stakeholders should focus on developing alternative flow regimes designed to meet individual resource goals and objectives.  The alternative flow regimes should be designed in a fashion that strives to enhance aquatic resources/riverine ecological processes without causing impact.  No single beneficial use should dominate the alternative flow regime developed as the annual hydrograph for the new power license.  Resource managers should resist developing an alternative flow regime that focuses on a single species or species guild particularly when that alternative restricts and/or eliminates other beneficial uses.  Evaluations of alternative flow regimes should be based on objective scientific study meeting peer review standards.

In the Tapoco preceeding, Tapoco and the RAG adopt a viewpoint that flows in the natural river channel bypassed by the Santeetlah Project facilities should mimic the natural hydrograph.  These parties oppose any flow recommendations that fall outside the pre-project natural hydrograph.  This natural hydrograph approach, while allowing continued power generation, eliminates opportunities for significant summer scheduled whitewater releases under the pretense that the fluctuations from considerably lower instream flows to whitewater flows is not natural to the Cheoah River pre-project hydrograph.  Ironically, the proposed whitewater flows mimic the natural flow in the Cheoah River as much as the proposed minimum instream flows do.  Admittedly, the number of recommended flow fluctuations in the summer months were not present in the pre-project hydrograph.  But since the stakeholder group is not truly reconstructing the natural hydrograph then why is the whitewater constituency required to uphold the natural hydrograph paradigm while no other beneficial use meets this criteria be it hydropower generation, fisheries/aquatic organisms or angling?  This inconsistent application of the natural hydrograph standard is a symptom of stakeholders not clarifying their resource goals and objectives in the proceeding and applying those goals and objectives uniformly.  

All  proposed whitewater schedules should be evaluated through empirical scientific study rather than paradigms about natural hydrographs applied inconsistently across resource disciplines.  Resource managers should be developing testable hypothesis related to their biological concerns about whitewater releases.  Do the whitewater fluctuations cause a biological impact?  What is the difference biologically between whitewater fluctuations, project shut-downs and spill flows?  Is the recorded biological impact long term or short term i.e., does it cause a decrease in the inter or intra-annual population?  Are these biological impacts the result of a synergistic interaction between degraded habitat and fluctuating flows?  If the habitat improved would the flow fluctuations have a biological impact?  These questions need to be asked and carefully tested.  Assumptions should be carefully tested.  Unfortunately, many of the assumptions have not been adequately studied.  Although numerous field studies were conducted during the whitewater studies, considerable uncertainty exists regarding the function of the flows on the riverine environment be it negative, neutral, or beneficial for ecological processes.  

 The RAG proposal fails the test of the natural hydrograph as it recommends that the vast majority of the flow remain diverted for Tapoco to use for power generation, while impacting RT&E species like the Appalachian Elktoe.  The Tapoco proposal completely fails this test as it not only radically reduces base flows but also reduces high flows by nearly an order of magnitude from what would naturally occur.  While we agree that the natural hydrograph is one metric that can be used to analyze potential impacts of management changes, we object to it being applied to one management alternative and not others.  This being said, if the river is to continue to be heavily diverted for hydropower generation, then the natural hydrograph may no longer apply as a viable scientific metric.   

3. Biologically Sensitive Periods (Table 6.5-16, 6.5-17, and page 6.5-73)

The concept of biologically sensitive periods has never been scientifically justified to the stakeholder group, nor has it been so in the DEA.  The sensitive period for many of the species in Tables 6.5-16 and 6.5-17 coincide with natural periods of frequent high flows, indicating that high flows may be critically important rather than detrimental.  Indeed the DEA acknowledges that “significant disturbance events in the months of February, March, and April may be critical to trigger and support fish spawning.”  The sensitive period concept is simply not scientifically justifiable, as the relationships between various flows and various organisms are complex and often unknown.  The recreational flow study was performed in July (of 2000), the height of the “sensitive periods,” and the drift sampling done at the time found that virtually nothing was displaced.

4. Rare, Threatened and Endangered Species.

The Rare, Threatened, and Endangered (RTE) species primarily affected by changes in projects operations that affect the flow regime of the Cheoah River are the Appalachian Elktoe Mussel, Virginia Spirea, and the Junaluska Salamander.  Each of these species has evolved in complex dynamic systems such as the pre-impoundment Cheoah River and has been at least adaptable enough to persist for the interim decades during which the river was nearly completely dewatered and was at the same time subject to massive floods.  Each of these organisms has a unique life history so we will comment on the DEA’s treatment of them individually.

a. Appalachian Elktoe Mussel (6.7-52 through 6.7-55, and 8.1-35 through 8.1-37.)


The effects of recreational flows on the Appalachian Elktoe are essentially unknown, but it is assumed by the Licensee in the DEA that the only significant impact would be the impacts of summer high flows on reproduction.  Still, the Appalachian Elktoe’s critical habitat includes the dewatered cheoah which is subject to massive spills and riparian clearing, the Tuckasegee River which is a peaking reach below several Duke hydro projects, and the free flowing Nolichucky River.  The persistence of the Appalachian Elktoe in these very different whitewater rivers indicates that it is tolerant to the effects of significant flow modification.  This opinion is clearly backed up by the RAG who recommends that the majority of the river continue to be diverted for power generation.  Since recreational flows are well below bank full flows and the river bed of the Cheoah is highly complex, we have contended throughout the ALP that high flows may have little effect on the persistence of any native species, regardless of season.  As this is an outstanding issue we recommend that the effects of high flows in the warmer months on Appalachian Elktoe be monitored, so that some of these very recreationally desirable releases could be made possible if they are found to have a negligible impact on any RTE species.  

b. Virginia Spirea (6.7-63 through 6.7-65, 8.1-38)


All information in the DEA indicates that high flows are beneficial to the Virginia Spirea.  Only one of the eight clumps of Virginia Spirea would be inundated by flows of 1130 cfs, and such flows would clear some competing vegetation in additional habitat areas.  

c. Junaluska Salamander (6.7-73 through 6.7-74, and 8.1-39 through 8.1-40)

The DEA clearly states that no Junaluska Salamanders were found in the Cheoah River and that if they were present they would likely benefit from high flows due to the effect of high flows reducing the populations of a species of newt that feeds on juvenile Junaluska Salamanders.  On page 8.1-40 the DEA claims that high flows in the Cheoah River in the April through June period could be damaging to the Junaluska Salamanders.  This is a questionable result because no Junaluska Salamanders were found in the Cheoah River, and also because high flows regularly naturally occur in this time frame.   

5. Effects on Vegetation

On pages 8.1-33 and 8.1-34 of the DEA Tapoco discusses the potential impacts of a flow regime containing high flows on the wetland habitats that have encroached on the streambed of the Cheoah River.  American Whitewater and Western Carolina Paddlers have always supported actions that remove some vegetation from the channel because that vegetation is a dangerous hindrance to recreational paddling, traps fine sediments that are not desirable to native species including the Appalachian Elktoe, is unaesthetic, unnatural, and is a direct impact of the project operations.  Tapoco wrongly claims that SO3 is an undesirable alternative because the high flow regime may disturb more instream vegetation than SO1 or SO2.  In fact, this makes SO3 the more appealing alternative since the RAG agrees that vegetation should be removed from the channel for ecological and recreational purposes.  The maintenance of a channel that functions like and looks like a somewhat natural channel may in fact require flows like those described in SO3.   
D.  Tapoco’s Economic Analysis of Recreational Flows.

Tapoco’s discussion of the economic relationship between recreational flows and Project profitability on pages 6.8-38 and 6.8-39, 8.1-74 and 8.1-75, and 9.5-7, in the DEA is not sufficient.  We offer the following discussion to better describe this relationship.    We propose the following methodology be employed when discussing the economic impact of White Water Boating.  Calculate the total retail sales and new employment created per day of white water boating.  Set expected use rates at both low and high rates (as described on page 6.8-36 of the DEA).  Estimate new retail sales per day at each use rate (we used Total Output as a proxy).  Estimate new employment per boating day.  Calculate total new sales and employment.  Finally, compare these values to the most recently available sales and employment values ( NC Dept. of Commerce – Economic Development Information System was our source).

Only by this or similar methodology can FERC appreciate the significance White Water Boating can have to the economic health of Graham County.  A 20 Day commercial boating season would yield over $3,000,000 in new Economic Output in Graham County.  That represents 7.8% of total 2000 retail sales for the county!

The table that follows illustrates these calculations, FERC should use this in the place of Table 8.1-17 as found on page 8.1-46 of the DEA.  We have used a new term in this table – In-season Whitewater Days.  Use estimates are made based on carrying capacity of the Cheoah River under a ROS use classification developed by the USFS.  This capacity will only equal USE when trip demand (use days) exceed 928.  Eliminating guides yields 832 users a day.  We believe this level of demand for Cheoah Use will exist on all weekend days from Mid April to Mid October and on all week days during the summer (Memorial Day to Labor Day).  Other days will attract boaters but to a lesser extent than In-Season days.

	
	White Water Boating's Economic Output
	

	
	
	

	
	
	
	
	
	

	
	Source: Medium Expenditures from Econ. Study
	Source: Low capacity (15 minute window) value From Rec Study
	
	
	

	CATEGORY
	Total New Graham County Output/1,000 trips
	Trips per Whitewater day
	Total Output Per Whitewater Day
	
	

	
	
	
	
	
	

	Commercial Rafting with Guide Fees included
	$                  234,378
	576
	$135,002
	
	

	Private Boaters
	$                    79,836
	256
	$20,438
	
	

	
	
	
	$155,440
	
	

	
	
	
	
	
	

	
	
	Number of In-season Whitewater Days
	Total Annual New Output in Graham County
	Economic Output as %  of Annual Retail Sales
	New Employment (includes Guides)

	
	
	0
	$0
	0.0%
	0.0

	
	
	1
	$155,440
	0.4%
	5.1

	
	
	2
	$310,879
	0.8%
	10.2

	
	
	5
	$777,199
	2.0%
	25.4

	
	
	10
	$1,554,397
	3.9%
	50.9

	
	
	15
	$2,331,596
	5.9%
	76.3

	
	
	20
	$3,108,795
	7.8%
	101.8

	
	
	40
	$6,217,590
	15.6%
	203.5

	2000 Graham County Gross Retail Sales.
	$39,776,056
	
	
	
	

	Source: NC Dept of Comm. EDIS report
	
	
	
	
	


What this methodology clearly shows is that each day of whitewater release is expected to yield about $155,000 for graham county while, according to table 8.1-27, costs Tapoco less than $30,000 in foregone power generation.  This relationship is never made explicitly clear, and in fact Table 8.1-17 leads one to very different conclusions.  Table 8.1-17 indicates that 40 days of recreational releases would yield $1,086,946 while our replacement table above indicates that 40 days would yield $6,217,590 in economic benefit to Graham County (at a cost of less than 1 million dollars in forgone generation).  FERC should recognize such disputes in a new environmental analysis, and should consider American Whitewater and Western Carolina Paddler’s analyses.    

E.  Response to Tapoco’s Proposed and Preferred Alternative

The Licensee’s preferred alternative does not adequately mitigate the Projects impacts on river recreation.  It is deficient in the following ways:

4. The Tapoco Preferred Alternative proposes too few days of boatable flows.  The entire stakeholder group (except the licensee) agreed that for ecological and recreational reasons the most appropriate mitigation was for Tapoco to provide approximately 36 days of boatable flows annually.  This number or releases represents a rough agreement between many stakeholders that took a great deal of effort to achieve.  Four of the 5 days that Tapoco proposed are during the relatively cold winter and spring months, which combined with the low number of releases makes them of little or no commercial value and of less value to private boaters than releases in warmer months.  The recreational desirability, unilateral stakeholder support, and the economic development effects of recreational releases justify far more than 5 days of cold weather paddling.

5. The Tapoco Preferred Alternative does not adequately address recreational access.  On page 7.3-5 Tapoco begins the description of the various alternatives that address recreational access facilities.  The Licensee has ample land and resources to provide significant parking areas for paddlers to act as put ins and take outs and is not proposing to do so.  The Licensee should be required to provide suitable public access to this project affected resource based on Articles 17 and 18 of Section 2.9 of the Federal power Act. 

6. The Tapoco Preferred Alternative does not explicitly deal with the vegetation growth that has encroached on the Cheoah River channel and that causes a significant risk to paddlers.  As described on pages 7.3-2, 8.3-5, and 8.3-6, some limited vegetation clearing is necessary to provide a relatively safe and natural paddling experience, and is supported by the RAG.

7. The Tapoco Preferred Alternative does not propose shaping uncontrolled spills to make them more recreationally attractive.  See our Proposed Alternative in Section 6 of this document for a further discussion of spill shaping.

8. The Tapoco Preferred Alternative does not address providing publicly available flow information.      

For these reasons AW and WCP request that FERC not accept Tapoco’s Preferred Alternative.  The Alternative meets few if any of the recreation community’s interests and does not adequately mitigate the project’s significant impacts to river recreation.  We ask that FERC consider American Whitewater and Western Carolina Paddler’s Preferred Alternative as described in Section “V” of this document for analysis and inclusion any new license for the Tapoco Project.  

V. AW and WCP’s Proposed and Preferred Alternative

American Whitewater and Western Carolina Paddlers feel that the alternatives analyzed in the DEA were not collaboratively derived, nor were the conclusions drawn from those alternatives indicative of the stakeholder group’s vision for the Project.   We recommend that FERC recognize that the Licensee prepared environmental documents do not meet NEPA standards for public consideration and conduct an independent and objective environmental analysis.  We respectfully offer the following recreational alternative for FERC analysis.  Should FERC decide not to carry out a new environmental review process then the following alternative should be included in the new Tapoco Project License in the place of the recreational component of the Tapoco Preferred Alternative.  Should FERC decide not to carry out a new environmental review, the AW/WCP Proposed Alternative should not require additional environmental review as it is within the scope of the Tapoco DEA after the AW/WCP comments have been included.

  The goal of the following proposal is to adequately mitigate the Tapoco Project’s significant impacts on river recreation in such a way that is environmentally responsible and responsive to both private and commercial boating interests.  Our proposal will do this by integrating Alternatives SO2 and SO3 from the Tapoco DEA while adding several new components that will offer significant recreational benefits at little or no environmental or economic costs.  All of the following elements should be implemented immediately following the licensing of the Project.  Our Proposed Alternative will address the following issues:  provision of flows, spill shaping, recreational access, vegetation management, monitoring, and flow information. 

C. Provision of Flows:

None of the disturbance/recreational flow alternatives proposed in the DEA (Options SO1, SO2, and SO3) adequately integrate the need to mitigate the Project’s significant impacts on the ecological and recreational values of the river, the interests of the recreational community, and the need to minimize biological risk.  As previously noted in this document, the paddling interests, the RAG, and Graham County had numerous times come very close to reaching an agreement on this issue.  Our proposal will therefore attempt to integrate the ideas captured in SO2 with those in SO3.  Also as previously noted, SO1 meets no one’s interests but Tapoco’s and is not based on ideas that met stakeholder approval.  We therefore propose the following scheduled boatable disturbance flow regime for the Cheoah River.

1. Tapoco should provide 30 days of scheduled recreational releases between 800 and 1500 cfs, on a schedule determined annually by a recreation work group composed of but not limited to the RAG, AW and WCP.  At least 20 of these days should be scheduled for the time period during Mid-March through October.  At least 25 of these days should be at least 1000 cfs.  There should be inter-annual variation and flow variation built into the schedule.  

2. All flows for scheduled releases should be measured at the Santeetlah Dam rather than at the USGS gauge.  

3. Releases should be maintained at their full flow from 9am to 5pm and should be reduced overnight to 50% of the full release flow.  Ramping should occur at approximately 2 inches per hour at flows below 200 cfs.     

D. Spill Shaping:

On pages 8.1-24 through 8.1-26 Tapoco explains that with their proposed Santeetlah Guide Curve the number of uncontrolled spills into the Cheoah River will increase to about one, 7 to 10 day long spill per year.  The management of these uncontrolled spills could be slightly modified to make them recreationally attractive.  While this opportunity is not nearly as recreationally valuable as scheduled releases, it is easy to implement, costs Tapoco virtually nothing, and is environmentally appealing since the flows would coincide with natural periods of high water.  Spill shaping was presented to and was generally accepted by the Licensee and the RAG as an acceptable mitigation measure.  AW and WCP propose that Tapoco manage all uncontrolled spills from Santeetlah Dam under the following constraints:

9. Gate heights should not be changed in such a manner that lowers the flow in the Cheoah River between 7am and 5pm.  This measure will allow paddlers to check the USGS gauge in the morning and know that they can drive to the Cheoah and paddle it without having the water shut off while they are traveling to, or while paddling on the river.

10. Spills should be made above 700 cfs, roughly the minimum acceptable flow for paddling.  This will prevent the occurrence of long multi-day spills at low unboatable flow levels, and will increase the number of boatable days in the Cheoah River.  

11. Spills should be targeted for flows in the range of 1000 to 2500 cfs whenever possible.  By avoiding long periods of spills at unnecessarily high or low flows the number of boatable days will be increased.

C. Recreational Access:

In order to provide adequate recreational access to the Cheoah River for whitewater recreation and general public access, we feel that the following elements based on Option RF2 as described on pages 7.3-8 and 7.3-9 must be included in any new license for the Tapoco Project:

1. Construct and maintain a whitewater put-in near the base of the Santeetlah Dam on Tapoco Lands.  This access area should consist of a large parking lot capable of accommodating the predicted amount of use including commercial activities, a restroom, and a hardened river launch site suitable for rafts and hard boats.    

2. Modify existing Magazine Branch access area for a whitewater take-out, add circular turn around and parallel parking.

3. Construct US 129 Access Areas.  Construct proposed facilities located at mile markers 3.3 and 6.1 for fishing, boating, and day use.  Provide gravel parking areas at mile markers 5.1, 4.9, 2.3, and 1.1.  Depending on use, upgrade these facilities.    

D. Vegetation Management:

Tapoco should be required to clear the channel of the trees that have grown in it due to the Project’s dewatering influence.  This should be carried out regardless of flow provisions to restore the channel’s ecological and recreational functions during any spills.  Vegetation removal is ecologically justifiable and is necessary for the safe navigation of the channel per the discussion on pages 7.3-2, 8.3-5, and 8.3-6.  However, the extent of vegetation clearing that the licensee considers and dismisses may not be necessary.  We expect that through consultation with the paddling community clearing can be limited to specific problem areas such as major rapids and essential eddies.  We recommend the following in-stream vegetation management measures:

1. Clear portions of the Cheoah River channel of woody vegetation upon relicensing based on specific input from the USFS, AW, and WCP, at a cost not to exceed $70,000.  

2. Based on input from the USFS, AW, and WCP, clear portions of the Cheoah River channel of woody vegetation, as deemed necessary by those groups, at a cost not to exceed $70,000 per 10-year period of the license.   

E. Monitoring

A monitoring plan should be developed and implemented by the licensee that will study specific effects on the Appalachian Elktoe Mussel and its host fish.  If after a five year test period of this alternative, significant impacts to these RTE species are found, then the Cheoah River flow regime should be adjusted to attempt to eliminate these impacts.  All decisions made on the future of releases will be made by consensus agreement of a group of stakeholders including at least the RAG and the Paddling Interests.  

F. Flow Information: 

It is critical that the public be aware of the Cheoah River flow regime for safety and recreational purposes.  The USGS gauge on the Cheoah provides adequate internet accessible real-time flow information.  What is lacking is adequate warning of uncontrolled spills and public notice of recreational releases.  To address these issue we propose the following:

1. Tapoco should notify interested parties via email, including but not limited to AW and WCP, as soon as is practicable, when an uncontrolled spill is forecasted.  The approximate flow level and predicted duration of the spill should not be required but should be provided when possible.

2. Tapoco should notify the public of anticipated uncontrolled spills via the Tapoco website, as soon as is practicable in advance of those spills. 

3. Tapoco should provide the public with their annual schedule of recreational flows in November of the year prior to those release via their website.  

4. Tapoco should provide a toll-free phone service that provides the public with real-time flow information based on the USGS gauge, as well as notification of anticipated uncontrolled spills, and a schedule of recreational releases for the year.

The AW and WCP Proposed and Preferred Alternative represents a reasonable balance of all the interests interested in Cheoah River flows.  It does not provide the ample warm weather releases that would stimulate a vibrant rafting based economic boom in Graham County and draw thousands of private boaters from across the Country, like the paddling and local interests have suggested (Option SO3).  Nor does it attempt to restore the Cheoah River to a naturally flowing river while diverting the vast majority of the water as the Rag has suggested (Option SO2).  Nor does it dewater the river for power generation while almost entirely preventing whitewater recreation as the Licensee has suggested (Option SO1).

The American Whitewater and Western Carolina Paddler Proposed and Preferred Alternative will mitigate the project impacts on whitewater recreation while significantly enhancing the River’s ecological health.  We ask that the FERC analyze this alternative in its environmental review and that ultimately this alternative is included in ant new license for the Tapoco Project.    

VI. Conclusions

Throughout these comments we have shown that the Licensee of the Tapoco Project manipulated the Alternative Licensing Process to undercut other stakeholders’ interests while advancing their own.  The result has been a DEA that is one sided and inadequate, and fails to be a comprehensive settlement.  American Whitewater and Western Carolina Paddlers believe it is now FERC’s duty to undertake a full NEPA review because the ALP has failed to adequately address the mitigation of the Tapoco Project’s impacts to the Cheoah and Little Tennessee Rivers, and has failed to produce a collaborative DEA.  We ask that FERC undertake an independent and objective environmental analysis of the Tapoco project that analyzes our proposed and preferred alternative.  Should FERC decide that a new environmental analysis is not necessary, we ask that the FERC integrate our proposed and preferred alternative into any new license for the Tapoco Project.  Lastly, American Whitewater and Western Carolina Paddlers feel that the Tapoco Project should be licensed for no more than the next 30 years, and that no license should be granted that resembles the Licensee’s License Application.
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