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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Notice of Availability of                                             ) Rainbow Falls Hydropower Project

Environmental Assessment
                                    )                 FERC No. 2835-005 
COMMENTS

ON THE RAINBOW FALLS HYDROELECTRIC PROJECT

FERC PROJECT NO. 2835-005

ON BEHALF OF THE AMERICAN WHITEWATER AFFILIATION

The American Whitewater Affiliation hereby files comments on the Notice of Availability of Environmental Assessment for the Rainbow Falls Hydroelectric Project, FERC Project No. 2835-005, located on the Ausable River in Clinton and Essex Counties, New York.

The Party:

The American Whitewater Affiliation (hereinafter known as American Whitewater) is a National non-profit 501(c)3 river conservation and recreation organization founded in 1954.  We have over 7,000 members and 160 canoe club affiliates, representing approximately 80,000 whitewater paddlers across the Nation. A significant portion of our membership lives and/or recreates in the vicinity of the Rainbow Falls project.  Many of our members are capable of paddling Class IV+ whitewater and have a deep appreciation for unique and beautiful places such as the Upper Ausable Chasm.  American Whitewater has been an active participant in the relicensing of the Rainbow Falls Project, including our assistance with the partial recreational flow study and our consistent filing of comments.  For these reasons, and because we feel our comments are persuasive and merit FERC action, we encourage the FERC to strongly consider these comments on the Notice of Availability of Environmental Assessment for the Rainbow Falls Hydroelectric Project.


Comments:


In general, we find the FERC’s analysis of whitewater boating at the Rainbow Falls project to be well thought out, objective, and consistent with FERC regulations, studies, and common sense.  We also find that the FERC’s analysis offers absolute and unwavering support for mitigation of the Rainbow Falls Project’s impacts on whitewater recreation on every point discussed.  After offering countless strong arguments for allowing whitewater boating to occur, the FERC recommends that it not be allowed based on four unsupported or irrelevant reasons that we respectfully disagree with.  We request that FERC reconsider its decision to not require NYSEG to provide public access to the Ausable River in light of the strong analysis in the EA and in light of the following comments on that analysis.  We feel, based on the FERC EA and our lengthy experience on this and other FERC projects, that providing recreational access to the Ausable Chasm is very reasonable and absolutely justified.


The FERC cites four reasons as justification for the decision that “We do not think it’s reasonable that NYSEG be required to provide and maintain such a facility (referring to a boating access put-in near the powerhouse).”  American Whitewater disagrees with each of these four reasons and will address each of these justifications individually.

1. The reach would be a major paddling attraction.

American Whitewater respectfully disagrees with the FERC’s conclusion that the Ausable Chasm would not be a major attraction for paddlers.

The FERC concludes that “the subject reach is very short in a region where whitewater boating opportunities are abundant.”  This run is roughly 3.4 miles long from the powerhouse to Route 9, and contains 1 mile of spectacular Class III through IV+ whitewater.  As stated by all paddling interests involved in this relicensing, the length of the Ausable Chasm is entirely acceptable, and is certainly not so short that it would dissuade recreational use.  There is a distinct demand for short runs, specifically for those paddlers that lack full days in their schedule for recreation.  At the Tallulah River (FERC project No. 2354-059 located in whitewater-rich Northern Georgia) for example, an average of roughly 250 paddlers per release day carry their boats down over 600 steps and paddle across 1.5 miles of reservoir merely to paddle 1 mile of Class IV+ whitewater.  The whitewater and aesthetic resources are comparable between the two rivers and the access situation on the Tallulah is far more demanding, yet boaters cherish the Tallulah.  The Ausable Chasm reach is not too short for paddlers to enjoy and utilize.   

The FERC concludes that access to the Ausable Chasm at the Rainbow Falls Powerhouse is not necessary because the lower part of the gorge is already accessible through the Ausable Chasm Company for a fee.  Our response to this is threefold.  First, the Upper Ausable Chasm is more difficult and offers additional and more appealing
 rapids than the lower part of the gorge, and is therefore worthy of public access on its own merits.  Secondly, access through private lands does not constitute public access to public waters.  The Ausable Chasm Company (the Company) could sell their land tomorrow, or ban kayaking or public river access altogether, or charge prohibitive rates at any point in the next 30-50 years.  If the Company takes any of these measures, or a host of unforeseeable measures, access to the Ausable River would be terminated if there is not access provided at the Rainbow Falls powerhouse by NYSEG.  NYSEG has a responsibility to provide access to the Ausable River based on Articles 17 
 and 18 
 of the Federal Power Act.  The Ausable Chasm Company has no such responsibility.  Lastly, NYSEG is maintaining an obstruction to navigation (the Rainbow Falls Dam) and should be required by the FERC to allow safe portage around the dam and back into the river below the powerhouse.  If it were not for the dam and dewatering of the river coupled with NYSEG’s prohibition of public access, then paddlers could freely paddle through the beautiful Ausable Chasm.     

In addition, the FERC itself states that the Upper Ausable Chasm features spectacular and beautiful scenery.  Paddlers generally have a strong appreciation for aesthetics and desire to paddle in unique and beautiful places.  The aesthetics of the Ausable Chasm alone will assure significant use and more than justifies making this reach accessible to the paddling public. 

2. Evidence regarding impacts to the Company’s business was not conclusive, persuasive, or relevant.
The FERC analysis clearly states: “it’s difficult to say whether whitewater boating originating at the Ausable Project would conflict with the Company’s business.”  The EA only states that paddlers would share the river with a portion of the Company’s clientele who rent tubes or rafts, and would be visible to others from the gorge rim.  Nothing in this analysis indicates an impact of any kind.  The FERC decision to not provide public access to the Ausable Chasm because such access “could detract from the Company’s business” 
 is simply not supported by any studies or persuasive arguments, nor is a finding that an impact “could” occur sufficient to justify an extreme measure such as prohibiting access to a navigable river. 

Furthermore, the Ausable River is a public resource, and a public treasure.  No corporation can or should have a monopoly on a river, not the Ausable Chasm Company, and not NYSEG.  The FERC should recognize that they are not meeting the public interest by effectively granting the Company sole access to the river, and in fact are doing the public a great disservice.  If the Company is able to profit off of the public resource so be it, but that privilege should not harm or in any way impinge on the public’s right and ability to access the Ausable River at a federally regulated hydro project.  By inferring that an undefined potential impact to the Company’s profits is more important than allowing public access to the Ausable River, the FERC has strayed from the Federal Power Act and the public trust doctrine.  We request that the FERC reconsider their decision to protect an unrelated corporation’s sole access to a federally regulated public resource over providing free unhindered access to the Ausable River at the Rainbow Falls powerhouse.    

3. The relationship between NYSEG and the Company is not of concern to the American public and should not be a concern of the FERC.

The FERC states that providing access to the Upper Ausable Chasm “would place the Company and NYSEG at odds because of the Company’s opposition to upper chasm boating.”  First, the Company surely is aware that NYSEG has fought hard against public access to the Ausable River, and that any access would be mandated by the FERC based on federal law rather than the result of a concession by NYSEG.  Secondly, the interpersonal relationship between two unconnected and unrelated corporations is both an abstract notion and irrelevant to the Public.  Nowhere that we are aware of in the Federal Power Act does it protect the relationship between two such corporations.    

4. Onsite management would not be required and should not preclude public access.

The FERC’s analysis states that additional staffing costs “are difficult to determine at this time.”  In addition, the FERC states that these costs may occur, but only if access were limited to certain times of day or certain seasons.  The FERC provides no justification for limiting the access to certain times of day or to certain seasons that is significant enough to warrant eliminating public access from the Ausable River for the next 30-50 years.  If the access area were built and maintained (at a cost deemed by the FERC to not be significant), and not closed at certain times of day or during certain seasons, then no onsite management costs would be incurred.  Furthermore, a seasonal closure (which we do not think is justified) would only require onsite management twice per year for the limited amount of time it takes to unlock and relock a fence.  

Even if there are significant onsite management costs, American Whitewater still feels that access should be provided at the Rainbow Falls powerhouse.  NYSEG maintains an obstruction to navigation, and a lucrative power generation operation, and should be required to mitigate those impacts through maintaining public river access.  It is simply not that much to ask, and is wholly supported by Sections 17 and 18 of the Federal Power Act.

In contrast to the FERC staff final recommendation against access, the EA analysis offers a great deal of support for allowing recreational use to occur, and for requiring NYSEG to provide public access at the Rainbow Falls Powerhouse.  The following is a sample from the EA of the support that the FERC offers and we agree with for unhindered public access to the Ausable Chasm. 


The FERC EA Concludes (footnotes refer to quotes from the FERC EA):

· Boating access at the Rainbow Falls Project (RFP) is feasible.

· The Upper Chasm is “spectacularly beautiful” class IV+ whitewater run.

· The Upper Chasm contains at least 6 challenging rapids.

· 745 cfs provides a near optimal paddling experience on the Upper Chasm.

· Safety and liability concerns at the RFP are not unique to the RFP.

· Legality of portaging and scouting is beyond the scope of the FERC EA.

· Fencing and stairs could separate boaters from dangerous facilities.

· Signage could enhance safety.

· Parking is workable.

· Changing clothes and restroom use are not significant issues.
 

· An upstream flow gage would assist paddlers.

· Costs of providing access are not significant.

American Whitewater believes that the analysis in the FERC EA strongly supports requiring NYSEG to allow public access to the Ausable River at the Rainbow Falls Powerhouse.  We agree with FERC that access is feasible, affordable, and safe. We do not feel that the justifications provided by the FERC for allowing NYSEG to continue blocking access to this navigable river are persuasive, consistent with the Federal Power Act, significant enough to warrant an access closure, or responsive to the public trust and the public interests.  We respectfully ask that the FERC reconsider its recommendation in the EA, and require NYSEG to allow recreational river access immediately below the Rainbow Falls Powerhouse.  Failure to do so will eliminate the public’s ability to access the spectacular and unique Ausable Chasm for the next 30 to 50 years.  The demand for experiencing places like the Ausable Chasm is strong and proven.  The only way to assure that the public can access this treasure is for FERC to require NYSEG to provide a boating access area immediately below the Rainbow Falls Powerhouse.  


Thank you for considering our interests.


Respectfully submitted this 28th day of April 2004.


Kevin R Colburn


Eastern Conservation and Access Director


American Whitewater

cc:  Project 2835 Service List

CERTIFICATE OF SERVICE


I hereby certify that I have this 28th day of April 2004, served the foregoing document upon each person designated on the official service list compiled by the Secretary in this proceeding.

_____________________

Carla R. Miner

Service List for P-2835-000 - New York State Electric & Gas Corp. 
	Principal/Party Name/Address
	Representative Name/Address

	Betty Lou Bailey 
Chairman 
Adirondack Mountain Club 
Canoe Route Subcommittee
4029 Georgetown Sq
Schenectady, NY 12303-5300
UNITED STATES
	

	STEVEN BAILEY 
Adirondack Mountain Club 
883 Jersey Swamp Rd
Morrisonville, NY 12962-3910
UNITED STATES
	

	Patricia Stone 
General Manager 
Ausable Chasm Company 
PO Box 390 RT 9
Ausable Chasm, NY 12911
UNITED STATES
	

	Don Sage 
Essex County Fish & Game League 
Letsonville Road
Paradox, NY 12858
UNITED STATES
	

	Gene E. Webster 
Lake Champlain Chapter of Trout Unlimite
42 Delmar Pl
Delmar, NY 12054-3208
UNITED STATES
	Thomas Matias 
Lake Champlain Chapter of Trout Unlimite
37 Douglas Rd
Delmar, NY 12054-3125
UNITED STATES

	William Wellman 
Lake Champlain Chapter of Trout Unlimite
7 Helen St
Plattsburgh, NY 12901-3322
UNITED STATES
	George Schmidt 
Lake Champlain Chapter of Trout Unlimite
1528 Dorwaldt Blvd
Schenectady, NY 12309-5111
UNITED STATES

	Bruce R Carpenter 
Executive Director 
New York Rivers United 
PO Box 1460
Rome, NY 13442-1460
UNITED STATES
	Richard Roos-Collins , Director of Litigation 
Natural Heritage Institute 
2140 Shattuck Ave Fl 5
Berkeley, CA 94704-1210
UNITED STATES

	Alice Richardson 
New York State Dept of Envirn. Conserv. 
317 Washington St
Div. of Fish, Wildlife & Marin
Watertown, NY 13601-3744
UNITED STATES
	

	William G Little 
Associate Attorney 
New York State Dept of Environ. Conserv 
625 Broadway
Albany, NY 12233-1500
UNITED STATES
	

	Alexander R. Hoar 
U.S. Fish and Wildlife Service 
300 Westgate Center Dr
Hadley, MA 01035-9587
UNITED STATES
	

	David Stilwell 
Supervisor 
U.S. Fish and Wildlife Service 
3817 Luker Rd
Cortland, NY 13045-9385
UNITED STATES
	

	Judith M. Stolfo 
US Department of the Interior 
1 Gateway Ctr Ste 612
Newton, MA 02458-2881
UNITED STATES
	Kimberly A. Owens 
US Department of the Interior 
Office of the Solicitor, DIA, MS-6456
1849 C St NW
Washington, DC 20240-0001
UNITED STATES


� The FERC EA states: “At a half mile in length, the subject reach is very short in a region where whitewater boating opportunities are abundant.  While it would be a challenging Class IV+ run, it would connect to a much less challenging section of the river already available to the public through the Ausable Chasm Company.  Therefore, it does not appear that the reach would be a major attraction.”


� These rapids would be more appealing to class IV and V paddlers.


� Article 17 of the Federal Power Act states: “The Licensee shall construct, maintain and operate or shall arrange for the construction, maintenance and operation of such reasonable recreational facilities including modification thereto, such as access roads, wharves, launching ramps, beaches, picnic and camping areas, sanitary facilities and utilities, and shall comply with such reasonable modifications of the project structures and operations as may be prescribed hereafter by the Commission during the term of this license upon its own motion or upon the recommendation of the Secretary of the Interior or other interested Federal and State agencies, after notice and opportunity for hearing.” 


� Article 18 of the Federal Power Act states: “So far as is consistent with proper operation of the project, the Licensee shall allow the public free access, to a reasonable extent, to project waters and adjacent project lands owned by the Licensee for the purpose of full public utilization of such lands and waters for navigation and for outdoor recreation purposes, including fishing and hunting: Provided, That the Licensee may reserve from public access, such portions of the project waters, adjacent lands, and project facilities as may be necessary for the protection of life, health, and property.” (emphasis in original)


� The FERC EA states: “providing upper chasm access could detract from the Company’s business…”


� “Providing an access point or put-in for whitewater boating at the Rainbow Falls Project is feasible.”


� “Several challenging rapids (Horseshoe Falls, Devil's Oven, Mike's Hole, Table Rock, Concrete Wall and the Whirlpool), were rated by the boaters during the study.”


� “The flow study showed that a flow of 745 cfs could be near optimal and that other flow ranges, both higher and lower, may also be suitable for boating.”


� “Although there are safety and liability concerns and obstacles, these issues are not uncommon at hydro projects where there is a whitewater boating resource.”


� “During a whitewater boating run boaters typically exit their boats to scout rapids, portage, or rest.  From a safety viewpoint, it is important that boaters feel they have the option of accessing the riverbank.  Determining the legality of this access, however, is beyond the scope of this EA.”


� “Potentially dangerous facilities such as the power canal, rack house, etc., could be separately fenced and railings and stairways could be provided near the powerhouse… NYSEG could also install and lock entrance fencing during times when site access is not advisable (high water flows, winter icing conditions, etc.).  ” 


� “Warning and directional signs could be installed, and debris clean-up could be periodically conducted to assure that access to the put-in area is not blocked.  Temporary or seasonal restrooms could be provided.”


� “Parking could be facilitated and organized, as suggested by ADK and AW, near the Route 9 bridge, about 1/4 mile from the site or at other potential off-site parking areas.  Boaters commonly use vans and/or pool rides from remote parking areas when parking at put-ins is limited.  


� “Regarding a changing area, boaters could change at a remote parking area or a screened facility could be provided at the put-in area.”


� “If a whitewater put-in is required, the need for an additional upstream flow gauge, as recommended by the conservation groups, could be assessed during any future boating tests.”  


� “We don’t anticipate a significant cost for providing the access facility; about $2,025.00 per year to install and maintain an area near the powerhouse.  






